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DECI SI ON AND ORDER

This case arose froman application for |abor certification
on behalf of Alien Donna Maria Watson ("Alien") filed by Enpl oyer
Bl ack Duck Café. ("Enployer") pursuant to 8 212(a)(5)(A) of the
Immigration and Nationality Act, as anmended, 8 US C § 1182
(a)(5)(A) (the "Act"), and the regul ati ons pronul gated t hereunder,

CFR Part 656. The Certifying Oficer ("CO') of the US
Departnent of Labor, Boston, Massachusetts deni ed the application,
and the Enpl oyer and the Alien requested review pursuant to 20 CFR
8 656. 26.

Under 8§ 212(a)(5) of the Act, an alien seeking to enter the
United States for the purpose of performng skilled or unskilled
| abor may receive a visa if the Secretary of Labor ("Secretary")
has determined and certified to the Secretary of State and to the
Attorney General that (1) there are not sufficient workers who are

able, wlling, qualified, and available at the tinme of the
application and at the place where the alien is to perform such
| abor; and (2) the enploynent of the alien will not adversely

affect the wages and working conditions of the U 'S workers
simlarly enpl oyed.
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Enpl oyers desiring to enploy an alien on a permanent basis nust
denonstrate that the requirenments of 20 CFR, Part 656 have been
met. These requirenents include the responsibility of the Enpl oyer
torecruit U S. workers at the prevailing wage and under prevailing
wor ki ng conditions through the public enploynment service and by
ot her reasonable neans in order to make a good faith test of U S
wor ker availability.

The foll owi ng decision is based on the record upon which the CO
denied certification and the Enployer's request for review, as
contained in an Appeal File ("AF"), and any witten argunent of the
parties. 20 CFR 8§ 656.27(c).

STATEMENT OF THE CASE

On Decenber 22,1997, the Enployer filed an application for
| abor certification to enable the Alien to fill the position of
Cook for its Restaurant. The duties of the job offered were
descri bed as fol |l ows:

Prepares, seasons and cooks neals, including main dishes,
appeti zers and desserts. Orders food from suppliers, uses
variety of kitchen utensils. Portions food on serving plates.
***11lam 2pm and 5pm 10pm

The wages were $13.71 per hour, no education was required,
and 2 years experience in the job was required. 13 U S
applicants were referred. (AF-16-62)

On Novenber 8, 1999 the CO issued a NOF proposing to deny
certification, finding that the job offer was responded to by two
applicants in particular who seened qualified for the position.
In order to rebut, Enployer nust denonstrate that both applicants
were contacted. This information should consist of tel ephone
records and registered mail receipts. (AF-14-15)

On January 14, 2000 Enpl oyer forwarded a rebuttal stating in
its entirety: “In response to your Notice of Findings, both John
Lowman and Cinton Gee were repeatedly unavail abl e by tel ephone.
| do not have registered mail receipts. | have checked (my
records, and have di sposed of the tel ephone bills for the tine
period in question. | have requested copies of the bills, but
have not yet received them | would be willing to provide the
records at such tinme as | receive them”(AF-10-11)

A Final Determ nation was issued by the CO on January 21,
2000. Labor certification was deni ed since Enployer had failed to
subm t evidence that he had actually contacted U. S. applicants
Lowran and Gee by tel ephone despite being given a total of 70
days to obtain records of tel ephone calls. Nor did Enployer
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attenpt to contact applicants by nmail. Due to enployer’s failure
to show good faith in recruitnment by not submtting requested

evi dence to support his efforts at contacting qualified
applicants Labor Certification was denied. (AF-8,9)

Enpl oyer, February 22, 2000 requested reconsideration of the
Final Determ nation and encl osed copi es of tel ephone records as
wel | as cont enporaneous notes. The CO on February 24, 2000
rej ected Enployer’s notion. Enployer, on February 29, 2000
requested review of the Final Denial. (AF-1)

Di scussi on

The regul ati ons provide in 656.21(b)(6) that if U S. workers
have applied for the job opportunity, an enployer nust docunent
that they were rejected solely for lawful, job-related reasons.
Section 656.20(c)(8) requires that the job opportunity be clearly
open to any qualified U S. workers. Therefore, an enpl oyer nust
take steps to ensure that it has rejected U S. applicants only
for lawful, job-related reasons. The enpl oyer has the burden of
producti on and persuasion on the issue of |awful rejection of
U S. workers. Cathay Carpet MIIl, Inc.,1987-1NA-161 (Dec. 7,

1988) (en banc).

The CO gave Enpl oyer adequate opportunity, including an
extension of tinme, to obtain docunentation of its attenpts, if
any, to contact U S. applicants Gee and Lowman. An Enpl oyer nust
docunent its reasonable efforts to contact qualified U S
wor kers. Churchill Cabinet Co., 1987-1NA-539 (Feb. 17, 1988). The
CO, noreover, was well within his discretion to deny Enployer’s
notion for reconsideration since such notions need be entertained
only with respect to issues which could not have been addressed
in rebuttal. Harry Tancredi, 1988-1 NA-441.

ORDER

The Certifying Officer's denial of |abor certification is
AFFI RVED
For the Panel :

JOHN C. HOLMES
Adm ni strative Law Judge






NOTI CE OF OPPORTUNI TY TO PETI TI ON FOR REVI EW Thi s Deci si on and
Order will becone the final decision of the Secretary unl ess
within twenty days fromthe date of service a party petitions for
review by the full Board. Such reviewis not favored and
ordinarily will not be granted except (1) when full Board
consideration is necessary to secure or maintain uniformty of
its decisions, or (2) when the proceeding involves a question of
exceptional inportance. Petitions nust be filed wth:

Chi ef Docket Cerk

Ofice of Adm nistrative Law Judges

Board of Alien Labor Certification Appeals
800 K Street, N W

Suite 400

Washi ngton, D.C. 20001-8002

Copi es of the petition nust also be served on other parties and
shoul d be acconpanied by a witten statenent setting forth the
date and manner of service. The petition shall specify the basis
for requesting full Board review with supporting authority, if
any, and shall not exceed five doubl e-spaced pages. Responses,

if any, shall be filed within ten days of service of the
petition, and shall not exceed five doubl e-spaced pages. Upon
the granting of a petition the Board nmay order briefs.






